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Overview 

This seminar booklet is designed to provide the participants with a clear and coherent 
understanding of how judicial review works in practice in New Zealand.  It is designed to 
assist those involved in arguing judicial review claims, and those involved in the exercise 
of powers that can be reviewed.  Judicial review is a topic that is plagued by unnecessary 
complexity.  It is frequently blighted by the use of arcane terminology, and over 
elaborate academic analysis.  At its heart, however, judicial review before the Courts is 
straightforward.  It should not be a particularly difficult area, but it has been made that 
way by the tendency for complexity.  The booklet aims to provide a clear understanding 
of the principles that actually matter before the Courts so that these forces of complexity 
can be resisted.  It can be seen as part of the continuing struggle for simplicity in 
administrative law.1 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Acknowledgements 

 
This seminar booklet is a redraft of a booklet first used in 2008 and then 2010.  It is based on a workshop booklet 
originally prepared by Mary Scholtens QC in 1999, as revised by her in 2004.  The extent of the changes to the original 
booklet mean that it is now both unfair to attribute the views expressed in this booklet to her, or to fail to acknowledge 
her original authorship.  In addition, the source of much of the material on “How to do it”, and Appendices B and C, is 
an earlier NZLS seminar on Judicial Review which Mary presented with Paul Radich.  The information and materials 
in those sections is the work of Paul and Tristran Gilbertson, with, again, updating. 

  

                                                 
1  See Taggart (ed) Judicial Review of Administrative Law in the 1980s, Auckland, OUP, 1986 at 2. 



CONTENTS  

  WHAT IS JUDICIAL REVIEW? ..................................................................................................... 1 1.

  THE KEY CONCEPT ....................................................................................................................... 3 2.

IN ACCORDANCE WITH LAW ......................................................................................................................... 3 
FAIRLY ........................................................................................................................................................ 4 
REASONABLY .............................................................................................................................................. 5 
BRINGING THE GROUNDS TOGETHER:  THE WHOLE SHEBANG ...................................................................... 6 

  THE PLACE OF JUDICIAL REVIEW IN NEW ZEALAND'S CONSTITUTION ................... 9 3.

JUDICIAL REVIEW MORE LIMITED................................................................................................................. 9 
CONTROVERSAL ISSUES ............................................................................................................................. 11 

  MISLEADING CONCEPTS ........................................................................................................... 15 4.

FIRST MISLEADING CONCEPT:  JUDICIAL REVIEW IS NOT THE SAME AS AN APPEAL ..................................... 15 
SECOND MISLEADING CONCEPT:  THE COURT CANNOT SUBSTITUTE ITS VIEW FOR THAT OF THE DECISION-
MAKER ....................................................................................................................................................... 16 
THIRD MISLEADING CONCEPT:  INTENSITY OF REVIEW ............................................................................... 18 
FOURTH MISLEADING CONCEPT:  JUDICIAL ACTIVISIM ............................................................................... 20 
FIFTH MISLEADING CONCEPT(S):  NULLITY, JURISDICTION AND OTHER ARCANE LANGUAGE...................... 22 

  USE OF JUDICIAL REVIEW BY INTEREST GROUPS FOR TACTICAL ADVANTAGE 25 5.

  THE GROUNDS FOR REVIEW IN GREATER DETAIL ......................................................... 27 6.

ILLEGALITY (ACTING OUTSIDE THE SCOPE OF THE POWER) ........................................................................ 27 
Error of law ......................................................................................................................................... 28 
Improper purpose................................................................................................................................. 28 
Relevant/irrelevant considerations ...................................................................................................... 29 
Mistake of fact ...................................................................................................................................... 30 
Rigid application of pre-determined policy ......................................................................................... 31 
Acting under dictation .......................................................................................................................... 31 
Invalid delegation ................................................................................................................................ 32 
Ultra vires regulations ......................................................................................................................... 32 

UNFAIRNESS/PROCEDURAL PROPRIETY ...................................................................................................... 33 
Natural justice ...................................................................................................................................... 33 
Consultation/Legitimate Expectation ................................................................................................... 34 
Bias ...................................................................................................................................................... 35 

UNREASONABLENESS/SUBSTANTIVE UNFAIRNESS/THE INNOMINATE GROUND .......................................... 36 

  AVOIDING SUCCESSFUL JUDICIAL REVIEW - THE BENEFIT OF GOOD 7.
PROCEDURES ................................................................................................................................ 39 

THE LAW SHOULD COME FIRST .................................................................................................................. 39 
EFFECTIVE CONSULTATION WHICH FULFILS THE DUTY TO ACT FAIRLY ...................................................... 40 
GETTING THE PAPERWORK RIGHT .............................................................................................................. 40 
THE ROLE OF THE LEGAL ADVISER ............................................................................................................. 42 
A “GOOD PROCESS” MODEL ....................................................................................................................... 42 

  THE COURT PROCESS - SUMMARY ........................................................................................ 45 8.

  JUDICIAL REVIEW: HOW TO DO IT........................................................................................ 47 9.

RECOMMENDED PRIMARY RESOURCES ...................................................................................................... 47 
Procedure ............................................................................................................................................. 47 
Substantive law .................................................................................................................................... 47 

KICKING OFF:  THE PLEADINGS .................................................................................................................. 47 
Justiciability ......................................................................................................................................... 47 
Assessing the sufficiency of your information ...................................................................................... 47 
Jurisdiction .......................................................................................................................................... 48 
Intitulment ............................................................................................................................................ 48 
Parties .................................................................................................................................................. 49 

STATEMENT OF CLAIM ............................................................................................................................... 50 




